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FINAL ORDER

This cause was referred to the Division of Administrative Hearings where the assigned
Administrative Law Judge (ALJ), Daniel Manry, conducted a formal administrative hearing'. At
issue in this case is whether Intervenors are entitled to reasonable attorney fees and costs

pursuant to Section 120.595, Florida Statutes (2003). The Recommended Order of April 27,

! The “hearing” in this matter was not a hearing on the underlying merits of these cases, since the Petitioner
voluntarily dismissed its petitions for hearing prior to any evidentiary hearing taking place. Rather, the “hearing”
mentioned above refers to the hearing that was held on the issue of whether the Intervenors were entitled to
attorney’s fees and costs pursuant to Section 120.595, Florida Statutes (2003). Additionally, the Agency considers
the findings of fact in, but not limited to, Paragraphs 19, 24, 25 and 26 of the Recommended Order, and the
conclusions of law in, but not limited to, Paragraphs 51, 52, 53, 55, 56, 59, 60, 61 and 62 of Recommended Order to
be dicta, and thus not binding in regards to any of the underlying policy issues. However, the Agency is constrained
from reversing or modifying any of these paragraphs due to the limitations imposed by Section 120.57(1)(/), Florida
Statutes (2006).



2006, is attached to this Final Order and incorporated herein by reference, except where noted
infra.

RULING ON EXCEPTIONS

The Respondent filed exceptions to which the Petitioner filed a response. The Petitioner
did not file any exceptions.

In Exception No. 1, the Respondent took exception to Endnote #3 of Paragraph 1 of the
Recommended Order, arguing that the ALI’s conclusion of law in Endnote #3 was imprecise and
unclear as written. Section 120.57(1)(/), Florida Statutes, limits the Agency’s ability to reject a
conclusion of law. It states that

The agency in its final order may reject or modify the conclusions

of law over which it has substantive jurisdiction and interpretation

of administrative rules over which it has substantive jurisdiction.

When rejecting or modifying such conclusion of law or

interpretation of administrative rule, the agency must state with

particularity its reasons for rejecting or modifying such conclusion

of law or interpretation of administrative rule and must make a

finding that its substituted conclusion of law or interpretation of

administrative rule is as or more reasonable than that which was

rejected or modified.
The Agency finds that, while it has substantive jurisdiction over the conclusion of law in
Endnote #3 of the Recommended Order, it could not substitute a conclusion of law as or more
reasonable than that of the ALJ, since the ALY’s conclusion was based on sound legal precedent.
Therefore, Respondent’s Exception No. 1 is denied.

In Exception No. 2, Respondent took exception to the findings of fact in Paragraph 2 of
the Recommended Order, arguing that the findings were inaccurate and incomplete. However,
the findings of fact in Paragraph 2 of the Recommended Order were based on competent

substantial evidence. See Section 440.02(3), Florida Statutes (2005), and Rule 69L-7.602(1)(b),

Florida Administrative Code (both of which were officially recognized by the ALJ); and
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Transcript, Volume II, Pages 316-317, 319-323 and 354. See § 120.57(1)()), Fla. Stat.; Heifetz,

' v. Department of Bus. Regulation, 475 So.2d 1277, 1281 (Fla. 1985) (holding that an agency
“may not reject the hearing officer’s finding [of fact] unless there is no competent, substantial
evidence from which the finding could reasonably be inferred”). Therefore, the Respondent’s
Exception No. 2 is denied.

In Exception No. 3, Respondent took exception to the findings of fact in Paragraph 11 of
the Recommended Order, arguing that the findings of fact were inaccurate and incomplete.
However, the findings of fact in Paragraph 11 were based on competent substantial evidence.
See Section 440.12(3), Florida Statutes; Transcript, Volume 1, page 188; Transcript, Volume II,
Pages 238-239, 334, 342-345. Thus, the Agency cannot reject or modify them. See §
120.57(1)(), Fla. Stat.; Heifetz. Therefore, Respondent’s Exception No. 3 is denied.

In Exception No. 4, Respondent took exception to the finding of fact in the first sentence
of Paragraph 12 of the Recommended Order, arguing that the finding of fact was not supported
by competent substantial evidence because the ALJ confused the term “schedule”, referring to it
in the sense of a table or listing of reimbursement rates, when, in actuality, the term was referring
to whether an event had been planned and set on a calendar. A review of the record revealed that
the ALJ’s use of the term “schedule” in Paragraph 12 was not supported by competent
substantial evidence. See, e.g., Transcript, Volume II, Pages 341-346. Therefore, Respondent’s
Exception No. 4 is granted and the first sentence of Paragraph 12 of the Recommended Order is
stricken in its entirety.

In Exception No. 5, Respondent took exception to the findings of fact in Paragraph 13 of
the Recommended Order, arguing that it does not interpret the statute, but rather applies the

Hospital Reimbursement Manual methodology. Respondent further argued that the ALJ



incorrectly found that it reimburses services, when, in reality, it resolves reimbursement disputes.
A review of the record indicates that the ALJ’s findings are not based on competent substantial
evidence, and that there is competent substantial evidence to support Respondent’s arguments.
See, e.g., Transcript, Volume II, Pages 219 and 323. Therefore, Respondent’s Exception No. 5 is
granted to the extent that Paragraph 13 of the Recommended Order is changed to state

13.  Respondent uses the methodology set forth in the Hospital

Reimbursement Manual, which is incorporated by reference in

Rule 691.-7.501, Florida Administrative Code, to determine the

proper reimbursement for both unscheduled inpatient and

outpatient hospital services. Respondent determines that the

proper reimbursement for both unscheduled inpatient and

outpatient hospital services is 75 percent of the “usual and

customary” charge.

In Exception No. 6, Respondent took exception to the findings of fact in Paragraph 14 of
the Recommended Order, arguing that the findings were inaccurate because there was more than
one issue in dispute in this matter. Respondent is correct in its assertion that there was more than
one issue in dispute in this matter. See, e.g., Petitioner’s Pre-Hearing Statement filed on October
18, 2005. Therefore, Respondent’s Exception No. 6 is granted to the extent that Paragraph 14 of
the Recommended Order is changed to state

14.  The main dispute in the underlying proceeding was over
the meaning of the phrase “usual and customary” charges.
Petitioner challenged the interpretation asserted by Respondent and
Intervenors.

In Exception No. 7, Respondent took exception to the finding of fact in the second
sentence of Paragraph 16 of the Recommended Order, arguing that the finding was not supported
by record evidence. However, contrary to Respondent’s argument, the ALJ’s finding of fact in

the second sentence of Paragraph 16 of the Recommended Order was based on competent

substantial evidence. See Transcript, Volume IV, Page 607. Thus, the Agency cannot reject or



modify the finding of fact. See § 120.57(1)(/), Fla. Stat.; Heifetz. Therefore, Respondent’s
Exception No. 7 is denied.

In Exception No. é, Respondent took exception to the findings of fact in Paragraphs 17
and 18 and Endnote 8 of the Recommended Order, arguing that the findings were conclusions of
law that were not supported by the factual evidence that was presented at hearing. Regardless of
whether Paragraphs 17 and 18 and Endnote 8 of the Recommended Order are findings of fact or
conclusions of law, they were supported by competent substantial evidence. See, e.g., Proposed
Florida Workers” Compensation Reimbursement Manual for Hospitals 2006 Edition at Pages 14-
15; Transcript, Volume IV, Pages 633-634. If they are findings of fact, the Agency cannot reject

or modify them. See § 120.57(1)(), Fla. Stat.; Heifetz. If they are conclusions of law, while the

Agency may have substantive jurisdiction over them, it could not substitute conclusions of law
as or more reasonable than those of the ALJ. Therefore, Respondent’s Exception No. 8 is
denied.

In Exception No. 9, Respondent tock exception to the finding of fact in the second
sentence of Paragraph 19 of the Recommended Order, arguing that the proposed changes to the
Reimbursement Manual are irrelevant to the underlying reimbursement dispute, and that
Intervenor’s motion to strike should have been granted by the ALJ. However, the Agency does

not have substantive jurisdiction to rule on an evidentiary issue. See Barfield v. Department of

Health, 805 So.2d 1008 (Fla. 1* DCA 2001). Furthermore, the finding of fact in the second
sentence of Paragraph 19 of the Recommended Order was based on competent substantial
evidence. See Proposed Florida Workers’ Compensation Reimbursement Manual for Hospitals
2006 Edition at Pages 14-15. Thus, the Agency cannot reject or modify the finding of fact. See

§ 120.57(1)(J), Fla. Stat.; Heifetz. Therefore, Respondent’s Exception No. 9 is denied.



In Exception No. 10, Respondent took exception to findings of fact in Paragraph 20 of
the Recommended Order, arguing that the findings were misleading and unclear. However, the
ALJFs findings in Paragraph 20 were based on competent substantial evidence. Compare
Transcript, Volume II, Pages 334-347 with Proposed Florida Workers’ Compensation
Reimbursement Manual for Hospitals 2006 Edition at Pages 14-15. See also Respondent and -
Intervenor’s Proposed Recommended Order filed on March 27, 2006 at Exhibit A. Thus, the
Agency cannot reject or modify them. See § 120.57(1)(/), Fla. Stat.; Heifetz. Therefore,
Respondent’s Exception No. 10 is denied.

In Exception No. 11, Respondent took exception to the findings of fact in Paragraph 21
of the Recommended Order, arguing that it is also misleading and unclear. For the reasons set
forth in the ruling on Respondent’s Exception No. 10 supra, Respondent’s Exception No. 11 is
also denied.

In Exception No. 12, Respondent took exception to the finding of fact in the second
sentence of Paragraph 22 of the Recommended Order, arguing that it was misleading as to the
use and function of explanation of bill review (EOBR) codes. However, the finding of fact in the
second sentence of Paragraph 22 of the Recommended Order was based on competent
substantial evidence. See Transcript, Volume I, Pages 180-181; Transcript, Volume II, Pages
299 and 354-355. Thus, the Agency cannot reject or modify it. See § 120.57(1)()), Fla. Stat.;
Heifetz. Therefore, Respondent’s Exception No. 12 is denied.

In Exception No. 13, Respondent took exception to the findings of fact in the second and
last sentences of Paragraph 23. However, Respondent did not include appropriate and specific
citations to the record. Section 120.57(1)(k), Florida Statutes (2005), states that “[a]n agency

need not rule on an exception that does not clearly identify the disputed portion of the



recommended order by page number or paragraph, that does not identify the legal basis for the
exception, or that does not include appropriate and specific citations to the record.” Therefore,
the Agency declines to rule on Respondent’s Exception No. 13. Alternatively, to the extent that
Respondent’s Exception No. 13 is based on Respondent’s Exception No. 3, Respondent’s
Exception No. 13 is denied based upon the reasoning set forth in the ruling on Respondent’s
Exception No. 3 supra. Additionally, the ALJ’s finding was based on competent substantial
evidence. See Petitioner’s Petitions for Administrative Hearing filed in the above-referenced
cases; and Transcript, Volume IV, Page 634. Thus, the Agency cannot reject or modify them.
See § 120.57(1)(]), Fla. Stat.; Heifetz. Therefore, Respondent’s Exception No. 13 is denied.

In Exception No. 14, Respondent took exception to the findings of fact in Paragraph 26,
arguing that the findings were unnecessary and imprecise. However, Paragraph 26 was a
summary finding of fact based upon the findings of fact in Paragraphs 24 and 25 of the
Recommended Order, which, in turn, were based on competent substantial evidence. See
Transcript, Volume IV, Pages 619-620. Therefore, Respondent’s Exception No. 14 is denied.

In Exception No. 15, Respondent took exception to the finding of fact in the second
sentence of Paragraph 29 of the Recommended Order, arguing that the finding was inappropriate
and imprecise, and would be better characterized as a conclusion of law. However, the ALI’s
findings were based on competent substantial evidence, namely Section 120.595, F lorida Statutes
(2003), and the final orders in the cases of One Beacon Insurance v. AHCA, Rendition No.

AHCA-05-0575-FOI-OLC (November 2, 2005); and Hortica Insurance and West Michigan

Floral Supply v. AHCA, Rendition No. AHCA-05-0084-FOI-OLC (February 11, 2005), which

were officially recognized by the ALJ. Thus, the Agency cannot reject or modify them. See §

120.57(1)(D), Fla. Stat.; Heifetz. Therefore, Respondent’s Exception No. 15 is denied.



In Exception No. 16, Respondent took exception to the conclusions of law in Paragraph
45 of the Recommended Order, arguing that it was not supported by the evidence presented at
hearing. However, the conclusions of law in Paragraph 45 of the Recommended Order were
based on the findings of fact in Paragraphs 14-18, which, in turn, were bgsed on competent
substantial evidence. See, e.g., Transcript, Volume IV, Pages 607 and 633-634; Proposed
Florida Workers’ Compensation Reimbursement Manual for Hospitals 2006 Edition at Pages 14-
15. Respondent, is, in essence, asking the Agency to re-weigh the evidence in order to reach a
different conclusion than that of the ALJ, which it cannot do. See § 120.57(1)({), Fla. Stat.;
Heifetz. Therefore, Respondent’s Exception No. 16 is denied.

In Exception No. 17, Respondent took exception to the conclusions of law in Paragraphs
46 and 47 and Endnote 13 of the Recommended Order, arguing that the caselaw citations
contained within the conclusions of law were unnecessary and inappropriate. Based upon the
reasoning set forth in the ruling on Respondent’s Exception No. 16 supra, Respondent’s
Exception No. 17 is also denied.

In Exception No. 18, Respondent took exception to the conclusions of law in Paragraphs
48-50 of the Recommended Order, arguing that the proposed changes to the Reimbursement
Manual for Hospitals do not constitute a new “interpretation” of the phrase “usual and
customary”. Respondent’s argument is an attempt to have the Agency reverse the ALI’s ruling
on Intervenor’s Motion to Strike, which is outside of its substantive jurisdiction. See Barfield.
Therefore, Respondent’s Exception No. 18 is denied

In Exception No. 19, Respondent took exception to the conclusions of law in Paragraph
51 of the Recommended Order. However, Respondent’s Exception No. 19 was based on its

Exception Nos. 1, 3, 9 and 10, which were denied. Therefore, based upon the reasoning set forth



in the rulings on Respondent’s Exception Nos. 1, 3, 9 and 10, Respondent’s Exception No. 19 is
also denied.

In Exception No. 20, Respondent took exception to the conclusions of law in Paragraphs
52 through 61 of the Recommended Order, arguing that the conclusions of law were erroneous or
superfluous to the issue of attorney’s fees, and thus should be deleted in their entirety.
Respondent’s Exception No. 20 was based on its arguments in Exception Nos. 8, 9, 10 and 11,
which were denied supra. Therefore, Respondent’s Exception No. 20 is also denied.

FINDINGS OF FACT

The Agency adopts the findings of fact set forth in the Recommended Order, except

where noted supra.

CONCLUSIONS OF LAW

The Agency adopts the conclusions of law set forth in the Recommended Order.
IT IS THEREFORE ADJUDGED THAT:

The Intervenor’s motion of attorney’s fees and costs is hereby DENIED.

).
DONE and ORDERED this | 2 day of :ﬁbi':]r , 2006, in Tallahasses,
Florida.
Ot Calancay
CHRISTA CALAMAS, SECRETARY
AGENCY FOR HEALTH CARE ADMINISTRATION




NOTICE OF RIGHT TO JUDICIAL REVIEW

A PARTY WHO IS ADVERSELY AFFECTED BY THIS FINAL ORDER 1S ENTITLED TO
JUDICIAL REVIEW, WHICH SHALL BE INSTITUTED BY FILING THE ORIGINAL
NOTICE OF APPEAL WITH THE AGENCY CLERK OF AHCA, AND A COPY, ALONG
WITH THE FILING FEE PRESCRIBED BY LAW, WITH THE DISTRICT COURT CF
APPEAL IN THE APPELLATE DISTRICT WHERE THE AGENCY MAINTAINS ITS
HEADQUARTERS OR WHERE A PARTY RESIDES. REVIEW PROCEEDINGS SHALL
BE CONDUCTED IN ACCORDANCE WITH THE FLORIDA APPELLATE RULES. THE
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE RENDITION OF THE
ORDER TO BE REVIEWED.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing Final Order has been
furnished by U.S. or interoffice mail to the persons named below on this ﬁ’day of

— Tl , 2006.
/
“ ; %{:)

RICHARD J. SHOOP, Agency Clerk
Agency for Health Care Administration
2727 Mahan Drive, MS #3
Tallahassee, FL. 32308
(850) 922-5873

COPIES FURNISHED TO:

Daniel Manry

Administrative Law Judge

Division of Administrative Hearings

The DeSoto Building

1230 Apalachee Parkway

Tallahassee, Florida 32399-3060

Joanna Daniels, Esquire

Assistant General Counsel

AHCA WC MED SERVICES
Division of Worker’s Compensation
200 East Gaines Street

Tallahassee, Florida 32399-4229
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Daniel R. Goodman, Esquire -
Eraclides, Johns, Hall, Gelman,
Eikner & Johannssen, LLP
Post Office Box 49137
Sarasota, Florida 34230-9137

Matthew H. Mears, Esquire
Holland & Kmght, LLP
Post Office Drawer 810
Tallahassee, Florida 32302

Elizabeth Dudek
Health Quality Assurance

Jan Mills
Facilities Intake
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FILED
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FCCI INSURANCE GROUP,
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Vs, DOAH Case Nos.: 05-2018
05-2161
AGENCY FOR HEALTH CARE 05-2204
ADMINISTRATION, 05-2205
052206
Respondent, 052207
' 052256
and 052257

CAPE CANAVERAL HOSPTIAL, INC,,
HOLMES REGIONAL MEDICAL CENTER, INC,
AND INDIAN RIVER MEMORIAL HOSPITAL,

Intervenors.

/

RESPONDENT'S EXCEPTIONS TO RECOMMENDED ORDER
Respondent, Agency for Health Care Administration (“Agency™), through unders; gned
counsel and pursuant to section 120.57(1)(k), Florida Statutes (2005), and rule 28-106.21 7,
Florida Administrative Code, submits exceptions to Findings of Fact and Conclusions of Law
entered by the presiding officer of the Division of Administratjve Hearings in his Recommended
Order, dated April 27, 2006, following hearing in the above consolidated cases. Respondent’s
exceptions and legal bases therefore are as follows:

Standard of Review

Section § 120.57(1)(1). Florida Statutes (2003), establishes the standard of review

regarding findings of fact:
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The agency may not reject or modify the findings of fact unless the
agency fust determines from a review of the entire record, and
states with particularity in the order, that the findings of Fact were
not based upon competent substantia] evidence or that the
proceedings on which the findings were based did not comply with
essential requirements of law.

Section § 120.57(1 1), Florida Statutes (2005), also establishes the
standard of review regarding conclusions of law:

" The agency in its final order may reject or modify the conclusions
of law over which it has substantive jurisdiction and interpretation
of administrative rules over which it has substantive jurisdiction.
When rejecting or modifying such conclusion of law or
interpretation of administrative rule, the agency must state with
particularity its reasons for rejecting or modifying such conclusion
of law or interpretation of administrative rule and must make a
finding that its substituted conclusion of law or interpretation of
administrative rule is as or more reasonable than that which was
rejected or modified. Rejection or modification of conclusions of
law may not form the basis for rejection or modification of
findings of fact.

While mindful that “*an agency cannot circumvent the
requirements of [section 120.57(1)(1), Florida Statutes,] by
characterizing findings of fact as legal conclusions.™ Verleni v,
Dep't of Health, 853 So. 2d 481, 484 (Fla. 1st DCA 2003) (citation
omitted), the Respondent respectfully suggests that likewise, a
conclusion of law, regardless of whether it i mislabeled as a
finding of fact, is subject to the same Agency authority as if it were
labeled as a conclusion of law.

Exceptions to Findines of Fact

1. Respondent takes exception to foomote #3 fo the Findings of Fact in Paragraph 1,

which slates:

3/ The statute enacted on or after July 2005, is cited even though the relevant facts
occurred prior to July 2005, as further explained in Finding 6. The provisions in
Subsections 440.13(7) and 440. [3(12), Florida Statutes (2005), are procedural rather than
substantive. While the substantive rights of parties in reimbursement disputes are
determined by the law in effect at the time the relevant facts occurred, the rule does not
apply to procedural enactments. The statutory provisions of Subsections 440, [3{7)and
440.13(12), Florida Statutes {2005), are procedural because they do not create substantive
rights to reimbursement but, in relevant part, merely prescribe procedures for calculating
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the amount of reimbursement and for resolving reimbursement disputes. Procedural
enactments are properly applied retroactively to relevant facts that preceded the effective
date of the statute. Compare Terners of Miami Corporation v, Freshwater, 599 So. 2d
674 (Fla. Ist DCA 1992)(applying former sec. 440. 13(2)(i) retroactively),

Respondent respectfully suguests that the presiding officer’s conclusion of law, as set forth in
this footnote, is imprecise and unclear, as written. However, because the statutory provisions
cited by the presiding officer have not been substantially amended since 2003, and the
substantive rights and duties of both Petitioner and Intervenors regarding all of the
underlying disputed reimbursements arose since that time, the presiding officer’s conclusion
that the cited statutes are procedural rather than substantive is irrelevant to the 1ssue(s) for
determination in the instant case,

Respondent respectfully suggests Footnote #3 to Finding of Fact in Paragraph | be
deleted in its entirety. If not deleted, Respondent respectfully suggests Footnote #3 to the
Findings of Fact in Paragraph | be amended in order to avoid the inference that amendment
of the statutes, or the administrative rules adopted there under, would never create
substantive rights, as explained here,

The holding in the cited case related to g statutory amendment enacted by the
legislature in 1990, which transférred certain duties of the Judges of Compensation Claims to
the Division of Workers Compensation. The appellate panel determined that the amended
statute applied retroactively, because the amendment merely c:hzmgeéi the forum for obtaining
a determination and had no substantive effect as (o the outcome or calculation of disputed

reimbursement determinations, citing Sullivin v Mavo, 121 So 2d 474 (Fla. 1960} (forum in

which review may be had is a procedural maiter, not a substantive right). The court did not

determine that the statute was merely procedural nat substantive,
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On the contrary, sections 440. ] 3(7) and 440.13(12), Florida Statutes, and the
admunistrative rules adopted there under, substantially affect the amounts that health care
providers are entitled to be reimbursed under the workers® compensation law, and
consequently substantially affect the amounts that workers’ compensation insurance carriers
are required to pay. /-\meﬁdnnent of section 440.13(12), Florida Statute, in particular, or the '
administrative rules adopted by the Division of Workers' Compensation, if it affects the
maximum reimbursement allowances established by the three-member panel, may be applied

prospectively only. See e.g.: State Dep't of Transportation v Houlihan, 402 So. 2d 490 (Fla.

1" DCA 1981).

If necessary to provide the full and relevant explanation of substantive versus
procedural rights at issue in the underlying reimbursement proceedings, the Footnote should
be deleted and replaced as follows:

The underlying Petitions for Aduinistrative Review imolved disputes regarding

reimbursement for medical services provided by the Intervenor hospirals 1o injured

workers forwhom Petitioner is the workers® conpensation insurance carrier. The
services \rere rendered benveen March 13, 2004, ad February 11, 2005. The
lntervenors " right(s) 10 be reinbursed and the carrier's duty to pay for the services
arose af the time services were reiddered. Sinee the applicable provisions of the
workers " compensation statute have not been amended since 2003, the 2003 statute is
cited here.

2 Respondent takes exception to the Findings of Fact set forth in Paragraph 2.

which states:

Respondent is a state agency within the meaning of Subsection 440,02(3), Florida

Statutes, 2005, and Florida Administrative Code Rule 69L-7.602(1)(b). In relevant part
Respondent is responsible for resolving reimbursement disputes between a carrier and a

health care provider.
Respondent respectfully sugsests that this Finding of Fact is inaccurate and mcomplete, and

should be deleted in its entirety and replaced as follows:
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Respondent is a stare agency within the meaning of Subsection 20.03¢11). Florida
Statures (2005). In relevant part, Respondent is responsible for resolving reimbursement
disputes henveen health care providers and sworkers ' compensation insurance carriers,
when requested pursuant 1o Subsection 440, ] 3(7). Florida Starutes.
3. Respondent takes exception to the Findings of Fact set forth in Paragraph 11 of
the Recommended Order, which states:
Subsection 440.13(12), Florida Statutes {2005), mandates that a three-member panel
must determine statewide schedules for reimbursement allowances for inpatient
hospital care. The statute requires hospital outpatient care to be retmbursed at 75
percent of “usual and customary” charges with certain exceptions not relevant to this
proceeding.
Respondent respectfully suggests that this finding of fact is inaccurate and incomplete. The
“exceptions” aforementioned in the statute are, in fact, relevant to this proceeding. In
concluding otherwise, the presiding officer ignores the legislative and administrative history
of the statute and implementing rules that are adopted by the Division of Workers’
Compensation and contain the maximum rei mbursement allowances determined by the three-
member panel. While this finding may be considered non-binding dicta, the inference that the
statutory exception providing for the three-member panel to adopt maximum reimbursement

allowances for outpatient services is not relevant to the underlying proceeding should be

corrected.

In order to provide the full and relevant portions of the statute and implementing rules
upon which the underlying reimbursement disputes in the consolidated cases were determined,
the Findings of Fact in this paragraph should be deleted in and replaced as follows:

Section 440.13(12). Florida Staties. directs o legislarively appointed “three-member
pemed "o establish maximum reimbursemens alfowances for medically necesscy
freatinent ... to be used i conjunction with a pre-certification manual as
determined by the Deparment of Pinancial Services, Division of Workers’
Compensation (' Division"). 1he reimbirseiment allovwances cnd manual(s) in effect
-t the time the Intervenor hospitals provided inedical services o Peritioner’s insureds
is the Florida Workers Compensation Reimhursemeny ) lannal for Hospitals
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(“"Reimbursement Maimal” or *HRA 12004 Eclirion, and the 2004 Second Edition.’
The HRM is incorporared by reference into the Division s rule G9L-7.501, Florida
Adminisiraiive Code.

{npatient Services

Ax 1o the disputed reimbursement of 831489.27 for inpatient services that were
provided by the Intervenor, Holmes Regional Medical Center, Inc. (' Holmes
Regional™). subsection 440, 1 3(12)(a). Fla. Star. specifies that the maxinim
reimbursement allowances for fnpatient hospital care “shall be based on o schedule
of perdiem rares . ... " The per dient schedule esiablished by the three-meniber
penel for haspital inpaticnr services are set forth in Section 11 B 1. of the HRM,
which sers forth the applicable per dient reimbursement for inpatient care ywhen
provided by an acie care hospital or by a travma center, and when involving a
surgical sray orwhen non-surgical. Section 11 B 2 of the HRM provides for a
“stop-loss " 1o the per diem schedule that the three-member panel established for
“when charges for inpatient services ar either an dacuire care hospital or a tramna
center exceed S50,000." The reimbursement allowance established by three-member
panel for inpatient hospital care where the hospitals ' charges exceed $30,000.00 i
73 pereent of chaiges for medically necessary services.” The HRM provides that
charges for medically necessary services can be determined from an on-site audis of
the hospital s medical records as well as the hospital ‘s charge master, when
requested in order “to verify accurate payment of hospital charges. " 88 11 B 3. and
12 HRM

Following receipt of the Ageney s determinaiion leier regarding reimbursement for
inpatient hospital care provided by Holmey Regional Medical Center, the Petitioner
timely submitted its Petition for Administrative Hearing and alleged:

o the Agency's decision letrer iy without fegal effect because the hospital did nor
Jirst request reconsideration of the carrier's disallowance ‘adfjustment of
paymeniwithin 60 days afier receipt of the carrier's EOBR before requesting
Adgency intervention as required b ) Rule 394-31.001(3). Floride
Administrative Code;

> the Agency contends that the haspital is entitled 1o receive 75 percent of s
“inddivichal usual and customary charges, " amd that the agency decision way
micde svithout benefit of the hospital s recordy verifying its usnal and
clstomary charges,

o e Agency misapplied and misinterpreted the administrative rule 691-7 5 1.
FACL contrary w the provisiony of section 440.13(132), Florida Statutes; and
ihat

Ythe amendmcnns adopred v the 2004 Second Edition e no substeniive effect as (o ihe miderving
reimbursement disputes.
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o rule 691-7.501, F.A.C.. should be read 1o allow recovery of 73 percent of “the
wsual and cusiomary fee prevailing in the connmunify. "

further, Respondent s determination letter regarding the reimbursement dispute for
ipaticnt services made no reference to “usnal arid customary ™ at all, but specifically
identified section 11 B 3. of the Huspital Retimbursement Manual, 2004 Second
Ldition, as the bases for its determination. Section |1 B 3. of HRM dves not conain
the term "nsued and customary.” It states “reimbursement shall be at 75 percent of
charges..." The HRM is clear on its face that “nsual and customary” is not an
issue as fo the inpatient services provided by Holimes Regional,

On these bases alone, Petitioner could e held 1o have participated in the proceeding
against Holmes Regional for an improper purpose. However, in Petitioner's
Respunse to ntervenors * Motion to Relinguish Jurisdiction, Petitioner raised a
mumber of issues of disputed material faci(s) as to whether the charges were billed
(coded) properly, whether the charges weere consistent with the hospital’s charge
master, and whether certain procedures were folfowed ere,

Petitioner’s Response 1o [ntervenors* Motion 1o Relinguish Jurisdiction also
questioned the validity of the rule 691-7.501 .4 -C., alleging that the rule adopted
by the Division of Workers Compensation is in derogation of the implemented
statute, 440.13(12), Fla. Star. While the validity of a rule may be determined in
coljuncion vvith a 120.57 hearing, State ex re/ Departnent of General Services y
Willis, 344 So. 2d 580 . 392 (Fla. 1 DCA 197 7). the agency whose rule is being
challenged must be provided notice and opportunity to defend its rules purswant 1o
120.56 or 120.57. Fla. Star. The Division was rot made a party to this proceeding,
thus Petitioner's “rle challenge ™ argiment must be limited 10 whether the Agency s
determinations were issued in accordance with the requirements of the statie and the
Division mdes. Moreover, proceeding against the Agency, without the Division,
conld not provide the ultimare relicf that the Petitioner sough: the Agencey is explicitly
withont authority 1o establish the schedules or rares of reimbursement. Instead,
section 440.13(7(c) is clear that the Agency's athority is limited 1o only the
application of such maners:

Within 60 duys afier receipt of all documentation, the agency must

provide to the petitioner, the carrier. and the affected partics a

written determination of whether the carrier property adjusted or

disallovwed payment. The agency wust be guided by standards and

policies set forth in this chapter, including all applicable

reimbursentent scehedules, practice parameters, and protocols of

treatment, in rendering its determinarion. (eniphasis added)

uipaticns Reinrhyrvenient

Petitioner's challenge(s) of the Ageney's derermineations regarding reinthursement for
omipatient services provided by ihe hiervenor hospitals vwere also hased on its
assertion that the HRAM should be read 1o mean “usyal aid cusiomary in the
commaniny. " Becanse the siatfe implementing reimbursenent does, in fact, refer 1o
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“usual and customary, ' Peritioners hasis for challenging the Agency s
determinations Jor outparient reimbursenent was of more merit possiblyt. Petitioner
sought 1o change the Agency s interpretation of both the statute and the Division s
achninisirative rule.

The stanue states that ouparient care provided in a hospital setting *“shall be reimbirsed
at 73 percemt of usual and customary charges, except as provided by this subsection.* The
statite does not define whar “usual and customary” means, and the terin is useel only in
this one reference (o outpatient services. The HRM iniplementing the statute states that
reimbursement for hospital ouipatient care shall be “ar 75 percent of the hospital s
charges, " with some exceptions not applicable here. The three-member panel has
consistently interpreted “usual and customary " to mean what is ' usual and customary"”

Jor the individual hospital, and this interpreiation is consistent with the fegislature 's prior

stanitory directives, seg e.g; §8 11 A - C. HRM 1999 Edition; and § 440.13(4)(a) - (),
Fla. Srat. (1991).

The fegislature s intent that reimbursement be based on indivichal hospitals'
charges. rather than “usual and customary ™ in any giver comnmnity, is further
evidenced elsewhere within section 440, 1 3(12), Florida Siatutes (2005). For
exainple, subsection 440.13(12)(d), Florida Statutes, provides that each health care

ceilite, ambulatory suraical center, et al., “'shall maintain records verifyine their
- . . -_g . b=

uswal charges.” This statutory requirement would be meaningless if reimbursement
was o be based on anyihing other than the hospitals " individual “usual charges.”
A statie should be interprered 1o give effect to every clanse in i, and 1o accord
meaning and harmony o all its pars. Stare ex rel Ciry of Casselberm v, Mager, 356
So. 2d 267 (Fla. 1978),

More recemly, in Senate Bill 504 enacted in 3003, the fegislature clearly acquiesced
with the threeanember panel s use of “usnal and customary " to mean the individual
hospital s “usual” charges. Since 2003, section 440.13(12)(h)3. Florida Statutes,
reduces reimbursement for schediled ouipatient surgeries “from 75 percent of
charges 1o 60 percent of charges.” The fegislanire is presunicd to know the
provisions of leve in effect at the time thar it acts, Woodeare Development
Copporation v_Hamilton fimvesient Tiust 351 So, 2d 14 (Fla. 1977). This includes
presincd knovledge of the construction of a statute by the ageney charged with irs
administration. See Cole Fision Corporation v Department of Business and
Professional Regulation, Board of Optomerr, 688 So, 2 A0 (Fla. 1 DCA 1997).

Given the legistative history and acquiescence o the apparent definition adapted by ithe
three-member pancl), there is o donbys that the Agency’s interpretation and application of
the HRA in issuing its determination letiers in the miderlying disputes was proper and
correct. Petitioner’s assertion that disallovwance or acdjuxtinein of charges shanld be
allonved based on industey stiandards or giidelines, orwhat is usnal, customary, or
reasoable must be presenied for legistative review, as the ageney is bownd o follow the
applicable reimbursemens manual, :
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4. Respondent takes exception to the Finding of Fact in the first sentence of
Paragraph 12, which states:
Notwithstanding the starutory mandate to schedule reimbursement rates for hospital
inpatient services, the inpatient services at issue in the underlying proceeding were
apparently unscheduled inpatient services.
This finding of fact is not supported by competent and substantial evidence because the
hearing officer has confused the term schedule, in the sense of a table or listing of
reimbursement, and the definition of schedule referring to whether an event has been planned
and set on a calendar. Whether or not the services at issue were planned or instead
unplanned (emergency treatment), all the services were covered by the “reimbursement
schedules” contained in the HRM. § 440.13(7(c), Fla. Stat.
5. Respondent takes exception to the Findings of Fact in Paragraph 13, which states:
Respondent interprets Subsection 440.13(1 2}, Florida Statutes to authorize reimbursement
of both unscheduled inpatient hospital services and outpatient hospital services at the same
rate. There is no dispute that Respondent reimburses unscheduled inpatient hospital
services and outpatient hospitals services at 75 percent of the “usual and customary”
charges.
The Respondent does not interpret the statute, but rather applies the HRM methodology. (Tr.
219 lines 12 to 15). The HRM methodology happens to dictate the same percentage level of
reimbursement for the different types of services in dispute. Furthermore, the Respondent
does not reimburse hospital services. The Respondent resolves reimbursement disputes when
requested, pursuant to section 440,13(7), Florida Statutes, and when doing so, Respondent’s
authority is limited to application of the administrative rules adopted by the Division of
Workers™ Compensation which contain the maximum reimbursement allowances adopted by

the three-member panel, pursuant to Section 440, 13(12), Florida Statutes. (Tr. 323 lines | to

12),
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The Finding of Fact in Paragraph |13 might be considered non-binding dicta, yet the
inferences that scheduling of inpatient services has any effect on reimbursement issues and
that Respondent reimburses health care providers should be corrected. The Paragraph 13
should be deleted in its entirety,

6. Respondent takes exception to the Findings of Fact in Paragraph 14 vwhich states:

The dispute in the underlying proceeding was over the meaning of the phrase “usual

and customary™ charges. Petitioner challenged the interpretation asserted by

Respondent and Intervenors.

Petitioner’s challenge regarding “usual and customary™ was the main issue required for
determination in the underlying reimbursement dispute, but was not the only fact issue raiged
by Petitioner in its challenges to the agency’s determination letters. Respondent requests
amendment of the first sentence in Paragraph 14 to read as follows:

One of the disputed issues for determination in siv of the underlying proceeding(s)

imvolved determination of the meaning and application of the term “usial and

customary charges. " as used in section 440, 1 3(12), Florida Stanses,

7. Respondent takes exception to the Finding of Fact in the second sentence of

Paragraph 16 which states:

Petitioner maintains a data base [sic] that contains information sufficient to determine
the usual and customary charges in each community.

Respondent respectfully suggests that this Finding of Fact is not support by the evidence.
The only evidence regarding the Petitioner’s database was presented via testimony of
an "expert witness,” No data was offered into evj dence (if it exists) from which the
Petitioner determined or from which the “expert” could determine “usual and customary”
charges in any community. Therefore, the accuracy or “sufliciency” of Petitioner’s database
could not be determined — much less the accuracy of Petitioner’s analysis of the actual data it

used to arrive at its determinations of “usual and customary™ charges in the communities
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where the Intervenor hospitals were located, Because the hearing before the adiministrative
law judge was limited to determination of the Intervenors entitlement to attorney fees, the
full evidentiary analysis of the sufficiency of Petitioner's data base was not necessary. The
inference that a database can be determined “sufficient” based on oral testimony alone is of
concern,

Respondent respectfully requests this sentence be deleted.

8. Respondent takes exception to the Findings of Fact in Paragraphs 17 and 18,
and the Footnote # 8 at Paragraph 18 which state:

Petitioner did not participate in the underlying proceeding for an improper purpose

within the meaning of Subsection 120.595(1)(e)1., Florida Statutes {2003). Rather,

Petitioner presented a good faith claim or defense to modify or reverse the then-

existing interpretation of Subsection 440.13(12), Florida Statutes (2005).

Petitioner had a reasonable expectation of success. The statutory phrase “usual and

customary™ charge is not defined by statute. Nor has the phrase been judicial ly

defined. Respondent bases its interpretation of the disputed phrase on two agency

final orders and relevant language in the Florida Workers’ Compensation

Reimbursement Manual for Hospitals (2004 Second Edition) (the Manual). The
Manual is developed by the Florida Department of Financial Services (DFS).#

IDES promutgates the rule that incorporates fhe Munun! by reference. Thus, respondent relies on
and purports 1o enforee o rule and Manygl promulgated by DFS as o basis for Respondent's
charges. Respondent does not base its statutory interpretation on o rule promulgated by
Respondent. Respondent is not entitled (o great deference for its interpretation and enlorcement of
another ngency s rule,

Respondent respectfully suggests that these Findings of Fact are Conclusions of Law, and are
not supported by the fact evidence that was presented at hearing,.

The statutory phrase “usual and customary” charge has been defined to mean the
“usval and customary™ charges of the separate facilities. The definition is made clear in the
maximum reimbursement allowances determined by the three-member panel, published in
(he Reimbursement Manuals, and adopted by the Division of Workers” Compensation via

administrative rulemaking: and both of the agency final orders were based on the Findings of

Page ] of 26



921-0158 TOR SHOOP Page 12 of 26 Monday, May 22, 2006

Fact and Conclusions of Law determined by the Division of Administrative Hearings

administrative law judge following full evidentiary hearing, pursuant to section 120.57(1)

g

Fla. Stat.

Respaondent may not and does not “interpret” section 440, 13(12), Florida Statutes,
Tha statute is ““interpreted” by the three-member and the Division of Workers'
Compensation. In resolving reimbursement disputes, Respondent must apply the provisions
of Reimbursement Manuals that are adopted by the Division in order to determine what is the
health care provider’s proper reimbursement See § 440.13(7)(c), Fla. Stat. (2005)..

Respondent suggests these findings and conclusions be clarified by deleting
Paragraphs 17 and 18 and Footnote #8, and replace as follows:

The dispute in all but one of the underlying proceedings swas over the meaning of the
phrase “wsual and customary” charges as used in subsection A40.13(12)(a), Fla.
Star. These seven Petitions sought review of AHCA s determination letters wherein
AHCA determined the hospitals were eniitled to reimbursenient af 73 percent of their
total charges jor the services administered to mjured employees via ihe hospitals®
emergency departments. None of the injured workers upor which these seven
Petitions were based were adminted 1o the hospitals, and hence constitute
unscheduled outpatient services. Pursuant 1o section 440, 1 3(12)(a), Fla. Siwar.,
nnscheduled vitpatient services provided in a hospital setting “shall be reimbursed
at 73 percent of usual and customary charges, except as provided by this subsection,

At the hearing on the Imervenors motion(s) for attorney fees, Petitioner s withess testified
regarding a database that Petitioner maintains and fromwhich Petitioner determines what
it deems 1o be “nuswal and customary charges™ in a given counmunity. (T ranscript page
607, lines 17, et cer)., Having withdrenn its petitions prior to hearing on the underlying
reimbursement dispute, analysis of the actual “community” charge data Petitioner used
when acdjusting the itervenor hospitals" charges sras not presented,

As previously noted, the Reimbursenent Meanval adopted by the three-member panel
implementing its authority and dhry 1o establish schedules of maxinnmm
reimbursement allowances for unschecduled ouipaticnt services provided in a hospiral
setting maxinn interprets “usual aned customary, " as that phrase is used in the
Statte. 10 mean the hospitals individual nsial and customary charges. Prior
versions af the Reimbursement Manual specified the hospitals would be reimbirsed
73 percent of ity usual and customary: charges” or "73 percent of the hospital s
usnal and customary charge, ” HRM, 1999 Edition.
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The legisianme acquiesced and approved the three-member panel’s interpretation of
“wsvctl and customary, " in enacting the 2003 legisiation that reduced reimbursement
Jor scheduled outpatient surgeries from 73 percent of “charges” to 60 percent of
“charges.” § 440.13(12)(b)3, Fla. Stat. (2003). Section 440.13(12)(a) still contains
the term “usual amd eustomary, " but only in reference fo outpatient services, atid
subject to exceptions (including the three-member panel s anthority to establish
maxinum reimbursement allomvance for outpatient services). The legislatire is
presumed to know the provisions of lenv in effect ar the time that it acts. Woodgate
Development Corporation v. Haniitton Investprent Trust, 351 So. 2d 14 (Fla. 1977).
This includes presumed knowledge of the constriction of a statue by the agency
charged with its administration. See Cole Vision Corporation v. Department of
Business end Professional Regulation, Board of Optometry, 688 So. 2d 404 (Fla. 1"
DCA 1997).

Petitioner asserted that the disputed reimbursement for inpatient services provided by the
Intervenor, Holmes Regional Medical Center, should be determined using Petitioner's
definition of “usual and customary, " aswell. This claim is swwholly unsupportable by the
Jacts and the existing leny, and could arguably subject Petitioner to attorney fee sanctions
pursnant to cither section 37,103 or 120.393, Florida Starmmtes. However, Petifioner raised
addlitional fact issues in its Petition regarding Holmes Regional to preclude a finding that
there was a complete absence of a justiciable issue of either law or fact,
9. Respondent takes exception to the second sentence in the Findings of Fact at
Paragraph 19, which states:
However, after the effective date of the Manual in 2004, DFS developed a proposed change
to the Manual that, in relevant part, interprets “usual and customary™ charges to mean the
lesser of the charges billed by the hospital or the median charge of hospitals located within
the same Medicare geographic locality.
Respondent respectfully suggests that proposed changes to the Reimbursement Manual are
irrelevant to the underlying reimbursement dispute, and that Intervenor’s motion to strike should
have been granted by the administrative faw judge.
The Reimbursement Manual(s) are promulgated by DFS to adopt by administrative rule the
maxinmum reimbursement allowances that are adopted by the three-member panel. The Manuals

and maximum reimbursement allowances are subject to change at least annually, as deemed

necessary and appropriate by the three-member panel, §440.13¢(12), Fla. Stat. The Manual that is
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in effect at the time medical services are rendered contains the applicable reimbursement
allowances for the services.

Further the proposed changes to the Reimbursement Manual considered by the
administrative law judge in this Finding of Fact do not “interpret” what is usual and customary.
The proposed changes, if adopted, would establish a new methodology for determination of
maximum reimbursement allowances based on a formula of “usual and customary” charges. The
proposed changes would establish minimum data base requirements and data analysis instructions
that carriers must follow when electing to adjust reimbursement based on a maximum
reimbursement allowance for “usual and customary” charges. In order to utilize the proposed
methodology, however, the carrier must produce its data when requested, in order to verify that the
validity of its disallowance or adjustment. (The Petitioner in the instant case refused to produce ilts
database when requested pursuant to discovery).

Finally, at the time Petitioner presented the proposed changes for consideration by the
presiding officer, the proposed changes were in fact merely proposed. (Based on comments
submitted to the three-member panel at its meeting in February, whether the proposed changes
will be formally adopted by rule is questionable - and even more objection to the proposed
changes were recently submitted at a rule development workshop held by the Division of
Workers” Compensation on May 16, 2006.

Respondent respectfully requests the second sentence in this Finding of Fact be deleted, or
deleted and i'eplacecl as follows:

Pursnant to direction received from the three-member panel at its meeting on Aprif 12, 20006,

DI has initiared rulemaking thar wonld replace the exisiing HRM with a 2006 HRM which

containg a provisiomwhereby carviers may, if they maintain a database that meets the

regiivenents set forth in the rule, deterniine the nicxinm reimbursement allowance for

auipaiicit services based on a formula whereby the usual and customany charges of
haspitals locared within the sane Medicare geographic focality is obiained. When adjusting
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reimbursement based on this method, the carrier wonld be required to produce the sample
daia from sehich it determined the usual and customary charge, if requesied,

10 Respondent takes exception to the Fi nding of Fact in P.aragraph 20, which states:

The trier of fact does not consider the new interpretation of the disputed statutory phrase as

evidence relevant to a disputed issue of fact. As Respondent determined in an Order to

Show Cause issued on F ebruary 16, 2006, and attached to Intervenors’ PRO, “what

constitutes ‘usual and customary’ charges is a question of law, not fact.” -

Respondent respectfully suggests that this finding of fact is misleading and unclear. As explained
in paragraph 9, above, the 2006 HRM does not contain a new “interpretation.” The proposed
manual contains a new methodology for determining the maximum reimbursement allowance
established by the three-member panel at its meeting on April 11, 2006. Also, while under the
current Manual, determination of what constitutes “usual and customary” 1s a question of law, the
proposed Manual if adopted by administrative rule wil] substantially change the amount and
method for determining maximum reimbursement allowance such that factual determinations
regarding data collected and used by the carrier.

Given the substantive nature of the changes in reimbursement set forth in the proposed
Manual, the Manual if adopted by rule, will apply only to medical services that were provided
following the effective date of the propesed rule. The Reimbursement Manuals create substantive
rights and duties and thus may not be applied retroactively to determine reimbursement for

services provided when the maximum reimbursement allowances established by the three-member

panel were different - whether higher or lower.
Respondent respectfully requests Finding of Fact in Paragraph 20 be deleted in its entirety.
. Respondent takes exception to the Findings of Fact in Paragraph 21, which states:
The ALJ considers the new tnterpretation proposed‘by DFS for the purpose of determining
the reasonableness of the interpretation asserted by Petitioner in the underlying proceeding.

The ALJ also considers the new DFS interpretation to determine whether the interpretation
asserted by Petitioner presented a justiciable issue of law.
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Respondent respectfully suggests that this Finding of Fact is misleading and unclear, for the same
reasons as provided in paragraphs 9 and 10, above. The proposed manual does not “in‘rerpret"_
“usual and customary” and consideration of any maximum reimbursement allowance that is not it
effect at the time medical services are rendered does not present a justiciable issue of law. F inally,
even if Petitioner’s assertion of what is “usual and customary™ presented a justiciable issue of law,
the issue would be limited to the seven reimbursement disputes regarding outpatient services, as
explained in paragraphs 3 and 8, above.
Respondent respectfully suggests that this Finding of Fact be deleted in its enti rety.

12, Respondent takes exception to the second senten ce in Findings of Fact Paragraph

22, which states:

None of the EOBR codes, however, contemplates a new interpretation of the statutory phrase
“usual and customary™ charges.

Respondent respectfully susgests this Finding of Fact is misleading as to the use and function of
EOBR codes. There is no EOBR code for adjustment of charges based on “usual and customary,”
because “usual and customary™ is not, at present, a valid bases for adjusting under the applicable
Reimbursement Manual, 2004 Second Edition. The proposed manual instructs carriers to identify
adjustment based on the “usual and customary” determination of maximum reimbursement
allowance(s) by using the EOBR code “20,” for “other,” and to specifically state that adjustment
was based on its determination of “usual and customary.” Sections | IC and i2 oftlie proposed
HRN, 2006 Edition.

Respondent requests that the sentence be deleted and replaced as follows:

This fact allegarion broughs by Respondent, togetherwith Petitioner s allegation regarding

proper bitling and coding by the hospitals are evidence of a bowna fide facnal clisprte il

gustification for Petitioner s requesting ihe formal adminisirative hearing(s) as 1o all eight of
the agency s determinaiion leners.
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13, Respondent takes exception to the Findings of Fact in the second and last sentences
of Paragraph 23 which read:

However, responses to discovery would not have further elucidated Petitioner’s rule
challenge.

Respondent and Intervenars were fully aware of the absence of statutory authority to
resolve the issue.

As explained in paragraph 3, above, the administrative rule that Petitioner “challenged” was

adopted by the Division of Workers’ Compensation, not AHCA, and the Petitioner was or should
;

have been “fully aware” of the absence of statutory authority for AHCA to apply any

“Interpretation” or reimbursement determination other than as set forth in the Reimbursement

Manual adopted by DFS administrative rule. While the validity of the existing rule (and the

hospital reimbursement manual incorporated therein) may be determined in conjunction with a

V20.57 hearing, State ex rel_Department of General Services v._Willis, 344 So. 2d 580, 592 (Fla.

I""'DCA 1977), no rule challenge may be brought without providing notice to the affected agency
and opportunity to defend its rules pursuant to 120.56 or 120.57, Fla. Stat. The DFS was not made
a party to this proceeding, thus Petitioner’s “rule challenge™ argument must be limited to whether
the Agency’s determination letters were issued in accordance with the requirements of the stalute
and the existing Division rules,

Respondent respectfully requests that this sentence be deleted; that “however,” be added to
begin the next sentence, and that the last sentence be deleted and replaced, as follows:

Such allegation would present a proper purpuse if intended to request determination of the

validity of DFS's achinistrative rules. However. any iile challenge proceeding must be

made against DES. But Petitioner s requesting AHCA to “interpret” DFS mules in the

manier as Petitioner requesied, can be seen as a sufficiently valid basis for filing the
Peiitions as io the ompatient disputes
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I4. Respondent takes exception to the Findings of Fact set forth in Paragraph 26, which
states:
If the letters of determination issued by Respondent were without legal effect, Petitioner
would not have waived its objections to further reimbursement within the meaning of
Subsection 440.13(7)(b), Florida Statutes, (2005). A determination that Petitioner did, or
did not, submit the required information is unnecessary in this proceeding.
Respondent respectfully suggests that this Finding of Fact is unnecessary and imprecise. The
statemnent would be better identified as a Conclusion of Law.
Respondent requests this Finding of Fact be deleted and replaced as follows:
The absence of formal hearing in the underlying proceeding also foreclosed evidential
basis for determination of whether the Petitioner timely submitted documentation
supporting its adjustment disallowance of the disputed bills. The Petitioner's assertion
that the reimbursement disputes were not yet “ripe” for determination by AHCA makes a
determinarion that Petitioner did or did not submit the required information is also
unnecessary in this proceeding,
15, Respondent takes exception to the second sentence in the Finding of Fact at
Paragraph 29, which states:
Intervenors are not entitled to a presumption that Petitioner participated in this proceeding
for an improper purpose in accordance with Subsection 120.595(1)(c), Florida Statutes
(2003). Although Petitioner was the non-prevailing party in two previous administrative
hearings involving the same legal issue, the two proceedings were not against the same

prevailing hospital provider and did not involve the same “project” as required in the
relevant statute. ‘

Respondent respectfully suggests that this finding is inappropriate and imprecise, and would be
better categorized as a Conclusion of Law. Subsection 120.595(1)(c), Florida Statutes, creates a
rebuttable presumption if all of the factors set forth in that subsection are present. However, the
inquiry does not end if such factors are not present. Further Respondent disputes any inference
that determination of improper purpose would require the underlying proceedings to have
involved the same hospital provider or “project” where the Petitions are filed against AHCA - not

the hospital providers. Reuardless of whether the requirements for creating a presumption of
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improper purpose were met, section 120.595(1)(e), Florida Statutes, defines “improper purpose” to
mean participation primarily to harass or cause unnecessary delay or for frivolous purpose or
needlessly increase the cost of litigation, licensing, or secuning the approval of an activity. Anda
party may be subject to fees if a claim is not d‘ropped or dismissed when it becomes evident it is
no longer justiciable, even though it may not have been frivolous when filed.

Respondent respectfuily requests this Finding of Fact be deleted.

Excentions to Conclusions of Law

6. Respondent takes exception to the Conclusion of Law in Paragraph 45, which
states:

The preponderance of evidence does not support a finding that Petitioner participated in

the underlying proceeding for an improper purpose. Rather, the evidence shows Petitioner

made a good faith attempt to modify the agency’s interpretation of “usual and customary”

charges in Subsection 440.13(12), Florida Statutes (2005).
Respondent respectfully suggests that the ALI"s conclusion regarding “prepoﬁclerance of
evidence” is ﬁot supported by the fact evidence presented at hearing, As explained in paragraphs
3 and 8, Petitioner’s assertion that the Agency should apply Petitioner’s version of “‘usual and
customary” instead of the Division’s is only arguably supportive to the reimbursement disputes
involving outpatient services. “Usual and customary” cannot even be arguably considered to
support an evidentiary basis for a finding of fact regarding inpatient services provided by Holmes
Regional Medical Center in DOAH Case No.: 05-2161.

Respondent suggest this Conclusion of Law be delated and replaced as follows;

The preponderance of evidence dues not support a finding thar Petitioner participated in
the underlying proceeding for an improper prurpose. As o the 82,689.25 disputed
reimhursenient involving owparient hospital services that were provided in the energency
roont, the evidence shows Peritioner imtended to persuade the agency o apply Petitioner s
interpreiation of the sicmie s reference 1o " usial aned cnstomary charges” and to affirm
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the Petitioner's analysis of hospital charge data to acdjust reimbursenrent of the hospitals’
charges.

Petitioner’s attenipi (o have the agency apply a “usual and customary” standard as to the
inparient services provided by Holimes Regional, however, has no basis in lew.,
Nevertheless. Petitioner raised a number of other fact issues regarding the hospitals’
billing praciices and the “ripeness” of AHCA review of the disputes when filed by the
Intervenor hospitals. such that no finding of improper purpose shall be issued.

17. Respondent takes e.\'cépti on to the Conclusions of Law in Paragraphs 46 and 47,

and foomote 13, which state:

Subsection 57.105(2), Florida Statutes (2003), prohibits an award of attorney fees and
costs when a party asserts a claim or defense in a good faith attempt to modify existing law
and demonstrates a reasonable expectation of success. Legislative provisions in
Subsection 57.105(2), Florida Statutes, provide an appropriate basis for ascertaining
legislative intent for Subsection 120.595, Florida Statutes (2003). See GE L, Corparation
v Department of Environmental Protection, 875 So. 2d 1257, 1262 (Fla. 5" DCA 2004)
reh. denied July |, 2004 (amendment of § 57.205(5) providing that voluntary dismissal by
a non-prevailing party does not divest ALJ of jurisdiction to award attorney fees is
propetly construed as legislative intent for jurisdiction in § 120,595, Fla. Stat {2203)).

A party that asserts a good faith and soundly based attempt to change an exiting rule of law
is ot subject to attorney fees. Compare Jones v. Charles, 518 So. 2d 445 (Fla. 4" DCA
[988)(applying the stated proposition in a negligence action). Petitioner had reasonable
basis to seek to modify Respondent’s interpretation of a rule promulgated by DFS.

[footnote [3 is not restated here).

Respondent respectfully suggests that citation to the G.E.L. and Jones cases are unnecessary and

mappropriate for this conc!usion. of law. GEL. involved determination of the legislative intent
regarding changes to the attorney fee statutes and jurisdiction of DOAH to rule on a pending
motion following dismissal of a 120 proceeding. DOAH's jurisdiction to review the Intervenor
hospitals’ motion(s) for attomey fees is not disputed here. Further Jones involved attorney fee
sanctions under section 57.105, Florida Statutes — not 120.595, Florida Statutes.

The fegislative intent for determination of whether sanctions may be imposed under the

Administrative Procedure Act is clearly outlined in the statute and is obviously broader than
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intended for sanctions under the section 37.105, Florida Statutes. As explained in paragraph 15,
above. Section [20.595 not only provides for a rebuttable presumption of “improper purpose”
under limited circumstances, but it also allows sanctions when it is determined that a party
participated in the proceeding primarily to harass or to cause unnecessary delay or for frivolous
purpose or to needlessly increase the cost of litigation . . . .

Further, if it could be held that Petitioner initiated the proceedings with a good faith
attempt to modify existing law with reasonable expectation of success, the Petitioner would haye
had to bringits “rule challenge” against DFS and not AHCA.

Respondent respectfully suggests that the Conclusions of Law in Paragraphs 46 and 47 be
deleted.

|8, Respondent takes exception to the Conclusions of Law in Paragraphs 48 through
50, which state:

DFS has recently developed proposed changes to the relevant rule. Relevant portions of

the proposed charges are substantially similar to the statutory interpretation that Petitioner

asserted in the underlying proceeding,

Petitioner submitted the proposed rule after the conclusion of the evidentiary hearing,
Intervenors moved to strike it from the record. The ALJ denies the motion to strike.

As Respondent determined in an order attached to Intervenors’ PRO, the correct

interpretation of the phrase “‘usual and customary” charges presents an issue of law, not

fact. Intervenors presented their legal arguments in the motion to strike. The ALJ is

unpersuaded.

As explained in paragraphs 9 and 10, above, the proposed changes to the Reimbursement
Manual for Hospitals, 2006 Edition, does not contain a new “interpretation.” The proposed
manual contains a new methodology for determining the maximum reimbursement allowance

established by the three-member panel at its meeting on April |1, 2006. and at the time Petitioner

presented the proposed changes for consideration by the presiding officer, the proposed changes
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were in fact merely proposed, and Intervenors’ Motion to Strike should have been granted, as

- 2
explained.

Given the substantive nature of the changes in reimbursement set forth in the proposed
Manual, the Manual (if adopted by rule) will apply only to medical services that were provided
following the effective date of the proposed rule. No consideration of the proposed manual may
be afforded to Petitioner in the underlying reimbursement dispute, because the Reimbursement
Manuals create substantive rights and duties and thus may not be applied retroactively to
determine reimbursement for services provided when the maximum reimbursement allowances
established by the three-member panel were different — whether higher or lower.

Respondent respectfully requests that the second sentence of Finding of Fact Paragraph 48,
and the Findings of Fact in Paragraphs 49 and 50 be deleted replaced as follows:

Pursuant 1o divection received from the three-member panel at its meeting on April 12, 2006,

DFES has initiated ridemaking that vwould replace the existing HRM with a 2006 HRM which

contains a provision whereby carriers may, if they maintain a database that meets the

requiremicnis sel forth in the rule, determine the maximum reimbursement allowance for
ouipatienr services based on a fornula whereby the usual and customary charges of
hospitals located within the same Medicare geographic locality is obtained.

That the new. propused Reimbursement Manuals were not in existence at the fime(s) of

AHCA s dercrminations in the wnderlying reimbursement disputes, they bear no significance

to AHCA s having issned determinations based on the Manual in effect at the time the

services were rendered — the 2004, Second Edition. and the Intervenor's Motion to Dismiss
is graned. becanse AHCA s determination was, as required, limited 1o application of the
rile existing at the time the hospital services were rendered.

19, Respondent takes exception to the Conclusions of Law in Paragraph 51, which

states.

The proposed changes to the existing definition of “usual and customary” charges may
indicate the intent of DFS to clarify its interpretation of the quoted slatutory phrase rather
than change its interpretation. See GE L {orporation, 875 So. 2d at 1262 ~ 1263

“Based on comments submitied w the three-member panel at s meeting in February. whether the proposed changes
wilt be Tormally adopted by rule is questionable - s even more ubjuction to the proposed changes were recently
subnittied at i rule developmient workshop held by the Division of Workers” Compensition on May 16, 20006,
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(subsequently enacted legislation may indicate legislative intent to clarify the law rather
than change it). Even if the proposed rule were intended to change the agency’s
interpretation of the quoted statutory phrase, Subsection 440.13(12), Florida “Statutes
(2005}, 1s procedural, and an interpretation of a procedural law may be applied
retroactively. Compare Temers of Miami Corporation v. Freshwater, 599 So. 2d 674 (Fla.
1" DCA 1992)(former § 440.13(2)(i) is procedural and may be applied retroactively).

The proposed changes to the Reimbursement Manual do not “interpret” what is usual and
customary, and thus cannot indicate any intent by DFS to “clarify it interpretation.” The proposed
changes, if adopted. would establish a wholly rnew methodology for determination of maximum
reimbursement allowances based on a formula of “usua) and customary” charges, and this
methodology was established by the three-member panel, pursuant to its statutory authority to
adopt maximum reimbursement allowances. And as explained in paragraphs 1, 3, 9 and 10,

reference to GEL and Terners is incorrect. The Reimbursement Manuals create substantive ri ghts

and may not be applied retroactively, and any issue regarding “usual and customary” is limited to
the disputed reimbursements for outpatient services.

Respondent res;:»ectfuily suggests Conclusion of Law be deleted in its entirety and replaced
as follows:

If the proposed Manual bears any significance 1o the determination of whether the
Intervenors are entitled 10 an aovard of attorney fees pursuant to section 57.101, Fla, Staf.
the proposed definitions of “usual and customary ™ support the reasonableness of
Petitioner's proposed application of the siatute — but only as ro the disputed reimbursement
Jor ontpatient services. Reimbursement for the inpatient services provided by Holmes
Regional wider the proposed RMH would be the same as under the existing RV,

Hortica Inyurance and West Michigan Floral Supplv v. AHCA, Case No, 03-422PH AHCA
No. 2003005533, The agency is bownd 1o apply the existing rule — and any nile challenge
proceedings by Petitioner ninst be filed as against the Division of Workers' Compensation in
the Deparunent of Financial Services - not AHCA. See also: ( ne Beaeon [nsurance v,
AHCA, Case No. 04-356PH, FRAES No. 2004003025, [4 copy of the Final Order issued by
AHCA in Houiica is attached marked “Exhibit 2, "and incorporated by reference.

20. Respondent takes exception to the Conclusions of Law in Paragraphs 52 through

61, which are set forth below. The proceeding below was not a proper rule challenge, because the
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Division of Workers” Compensation was not a party. All of these Conclusions of Law are
erroneous or superfluous to the issue of attorney fees, and should be deleted in their entirety:

If the proposed rule were to emerge as a correct interpretation of the statutory phrase
“usual and customary™ charges, the proposed and original interpretations would be
mutually exclusive. Under such circumstances, the original interpretation adopted in the
rule in effect in 2004 would have been an invalid exercise of delegated legislative
authority within the meaning of Subsection 120.52(8), Florida Statutes (2003). The
original interpretation would have enlarged, modified, or contravened the specific
provisions of section 440.13(12), Florida Statutes (2003),

In order (o preserve the validity of the rule in effect in 2004, it would be necessary to
interpret the rule in accordance with the proposed change, nunc pro hune. An agency is
authorized to adopt only those rules that implement, interpret, or make specific the
particular powers and duties granted by the enabling statute. § 120.52(8), Fla. Stat.
{2003}.

The competing agency interpretations of the statutory phrase “usual and customary”
charges illustrate the reasonableness and justiciability of the interpretation asserted by
Petitioner in the underlying case. Petitioner need not show in this proceeding that its
asserted interpretation would have prevailed in the underlying proceeding or that DFS
will adopt the proposed rule changes.

Petitioner was legally entitled to challenge the existing rule in a proceeding conducted
pursuant to Subsection 120.57(1), Florida Statutes (2003), If the challenged rule were
invalid, the agency could not have enforced the rule merely because Petitioner did not
initiate a separate rule challenge pursuant to Section 120.56, Florida Statutes (2003).

Sections 120.56 and 120.57, Florida Statutes (2003), authorize joint and several
procedures for challenging proposed agency action. Petitioner elected to challenge an
existing rule in a proceeding conducted pursuant to Subsection 120.57(1), Florida
Statutes (2003).

Duplicative proceedings under Sections 120.56 and 120.57, Florida Statutes (2003), are
not required if a party's rule challenge is presented with other grievances in a proceeding
conducted pursuant to Subsection 120.57(1), Florida Statutes. State ex rel. Department of
General Services v. Willis, 344 So. 2d 580, 592 (Fla. 1st DCA 1977); accord St. Joe
Paper Company v. Florida Department of Natural Resources, 536 So. 2d 11 19, 122 (Fla.
Ist DCA 1989): McDonald v. Department of Banking and Finance, 346 So. 2d 569, 580
(Fla. Ist DCA 1977). The legislature has adopted judicial construction of the relevant
statutes through longstanding re-enactment. State ex rel. Szabo Food Services, Inc. v.
Dickinson, 286 So 2d 295 (Fla. 1973).

If the rule challenued by Petitioner in the underlying proceeding were invalid, the agency
could not enforce an invalid rule merely because Petitioner elected one statutory
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procedure over another. See § 120.52(8), Florida Statutes (2003) (agency may adopt only
rules that implement, interpret, or make specific the particular powers and duties granted
by the enabling statute). An agency has no authority to interpret a statute in a manner that

expands the statute. Great American Banks, Inc. v. Division of Administrative Hearings,
Department of Administration, 412 So. 2d 373, 375 (Fla. 1st DCA 1982).

If the rule that Petitioner challenged in the underlying proceeding were to enlarge,
modify, or contravene the law implemented, agency enforcement of the rule would risk
violation of the separation of powers clause. In relevant part, the separation of powers
clause prohibits the executive branch and its administrative agencies from performing
any legislative function; including the modification, amendment, or enlargement

of a statute implemented by the agency. Fla, Const,, Art. 2, § 3; Ch. 20, Fla, Stat. (2005).

The non-delegation doctrine is a corollary of the separation of powers clause. The non-
delegation doctrine requires the legislature to provide standards and guidelines in"

an enactment that are ascertainable by reference to the terms of the enactment. Bush v.

Shiavo, 885 So. 2d 321 (Fla. 2004); B.H. v. State, 645 So. 2d 987, 992-994 (Fla. 1994):
Askew v. Cross Key Waterways, 372 So. 2d 913, 925 (Fla. 1978).

The legislature may not delegate to the executive branch power to enact a law or the right
to exercise unrestricted discretion in applying the law. Statutes granting power to the
executive branch must clearly define the power delegated, preclude unbridled discretion,
preclude the entargement or modification of the law implemented, and ensure

the availability of meaningful judicial review. Shiavo, 885 So. 2d at 332.

Respondent respectfully siygests that these Conclusions of Law are unnecessary and
mappropriate because DFS was not a party to any of the litigation.

Respectfully submitted on Menday, May 22, 2006.
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